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ISSUES TO BE DISCUSSED
AUDITING TOOLS
• Electronic reviews
• Digital Tax Receipts
• 69-B

DISPUTE RESOLUTION MECHANISMS
• Conclusive agreement procedure
• Nullity Claim For Substance Purposes
• Online Nullity Claim



ELECTRONIC AUDITS 
Electronic reviews are conducted by the Tax Authorities (SAT) in order to
verify the compliance of tax obligations in charge of taxpayers.

 These audits will identify inconsistencies between the tax obligations
reported by taxpayers and the financial information available to the
SAT in its database.

 Taxpayers should review their processes to ensure they can meet the
demands of an e-audit.

As of April 2018, the SAT reported that it had performed
approximately 327 electronic audits and levied 163 million MXP.



ELECTRONIC INVOICING (CFDI)
One of the most important Mexican legal requirements is CFDI
(Comprobantes Fiscal Digital por Internet). Essentially CFDI allows
immediate verification of the identity and tax eligibility of the person
signing the document.

1.CFDI documents include payroll receipts, credit notes, debit notes,
lease receipts and numerous other tax documents.
2.All organizations doing business in Mexico must use specially
formatted CFDI files that meet Mexican SAT requirements.
3.It is clear that government-mandated electronic invoicing models are
here to stay.

Companies doing business in Mexico should prioritize the
development of global e-invoicing solutions.



69-B - FEDERAL TAX CODE 

This article provided in the Federal Tax Code establishes a procedure to
generate a legal presumption regarding the nonexistence of a service.

• Article 69-B of the Federal Tax Code establishes that when a supplier
or service provider issues formal tax invoices without actually
possessing the assets, personnel, infrastructure or capacity to provide
the services or produce the goods being sold, the authorities will
presume that such transaction did not occur, and, therefore, is “non-
existent.”

Companies must record and preserve the largest amount of
information and documentation involving any service received.



Role of the Mexican Tax Ombudsman 
Agency in Domestic Disputes:

Mediator, Defense Attorney and Amicus 
Curiae 
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PRODECON can play 2 roles simultaneously:

Defense Attorney

- Prepares the case and drafts the appeal. Threshold of
tax liability U.S. $55,000.00

- Attends all necessary hearings and evidentiary 
requirements until the case is ruled.

Tax Ombudsman

- May influence the case by issuing non binding but
public Recommendations. This document in based on
technical foundations.

Administrative 
Court  

Circuit Court  

Supreme Court

POST-ASSESSMENT PHASE



CONCLUSIVE AGREEMENT PROCEDURE 
1. The Conclusive Agreement Procedure was included in
2014 to the Federal Tax Code. First Alternative Dispute
Resolution Procedure (ADRP) during tax audits.

2. This ADRP is a mediation entrusted exclusively to
PRODECON.

3. Core: Tax effects given by the authority to:
a) Facts and omissions detected during the audit.
b) Application and/or interpretation of involved provisions.
c) Analysis of evidence related to conflict.



4. Tax debts are not negotiated; this mediation can be
requested as far as tax debt is not calculated.

5. Tax Authority must attend the mediation when it is
requested by the Taxpayer: It is a TP right. PRODECON may
sanction tax official involved if does not attend the
procedure.

6. Once mediation is requested, two effects occur: Legal
terms of audit are suspended and the Authority can not
continue with its audit until after mediation ends.



7. Proposals and agreements are confidential and does
not set any sort of precedent.

8. Leveling the playfield: TP´s has access to technical
discussions (face to face) with the Head of the Tax Unit in
charge of the audit with the presence of PRODECON´s
representative. Mediator´s independence and tax
expertise is an essential issue.

9. Tax certainty: A successful mediation is binding, so the
parties cannot challenge the result of mediation on courts
because is the result of their own will.



MEDIATION STATISTICS

• From January 2014 to date: + 9,000 mediation requests have been
received.

• 85% of these procedures are concluded. 

• 2 out of 3 requests find total or partial agreements.

• Large Taxpayers Unit: +500 cases (Financial Sector, International
Audits, Transfer Pricing)

• Average cycle of time for cases concluded: 9 months.

• Mediation is harmful for tax collection? Taxpayers have paid through
mediation more than 1 billion USD.



• During an audit, the Mexican Tax Authority concluded that a taxpayer
wrongly deducted the purchase of a mineral acquired from a related
party.

• The argument of the Tax Authority was based on the lack of economic
substance, since competitors in the industry used a different less
expensive mineral in the manufacturing process.

• Dissatisfied with the Tax Authority’s analysis during the audit, the taxpayer
sought the Mediation procedure before PRODECON.

• The taxpayer argued that the acquisition of that specific mineral was
necessary for its productive process and that the competitors sold their
products to a different segment of the market.
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CASE STUDY: MEDIATION



• PRODECON held that the taxpayer’s proposal had factual and legal
merit, so it convened working tables with both parties.

• During the working sessions, the taxpayer was able to explain its
business model, the stages of its production process and the mineral
elements needed to perform it.

• The Tax Authority understood that there was a substantive reason for
the use of a different and more expensive mineral, so it recognized that
that the mineral was necessary for the taxpayer’s business.

• The Mediation procedure of PRODECON was successful. The tax
situation of the taxpayer was clarified and the audit closed.
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• PRODECON issued a Public Recommendation to the Mexican
Competent Authority regarding the denial of taxpayer access to a
mutual agreement procedure (MAP) filed in the U.S.

• The Mexican Tax Authority had denied the taxpayer access to MAP, since
the request had not been received within the four-and-a-half-year time
limit set by article 26(2) of the U.S.-Mexico Tax Treaty.

• The Tax Authority held that the time limit must be computed starting on
the due date or the date of the filing of the annual tax returns in
Mexico.
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CASE STUDY: PUBLIC RECOMMENDATION



• PRODECON concluded that by limiting the access to the MAP, the Tax
Authority had eliminated the possibility of avoiding double taxation.

• Further, PRODECON considered that the Tax Authority had ignored the
Final BEPS Report on Action 14 and the MEMAP, regarding the optimum
development of MAPs.

• Ultimately, through the Complaint procedure, PRODECON convinced
the Tax Authority to overturn its denial of access to the MAP.

• It took only five months after the taxpayer had filed its Complaint with
PRODECON to obtain access to the MAP.
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• It is necessary to consider dispute resolution mechanisms from a
different perspective. Closed and adversarial procedures are not
effective.

• Making dispute resolution mechanisms inclusive and transparent gives
rise to a trustworthy and legitimate environment.

• The intervention of a third party tasked with safeguarding the rights of
taxpayers and mediating disputes gives rise to new effective alternatives
to resolve disputes.

• The rights of taxpayers must have a place in the international tax
agenda ¡¡¡
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TAKEAWAYS



Role of the Mexican Tax Court:

Tax Litigation



PROCEDURE FOR SUBSTANTIVE TAX CHALLENGES
• Specialized chamber at the Federal Court of Administrative Justice

(TFJA)

• Solely dedicated to tax challenges

• “Substantive”: taxpayers renounce the right to enter challenges
regarding due process

• Optional for the taxpayer (cases in which taxpayers enter challenges
regarding due process issues will be seen before other chambers)

• Assessments derived from audits in which the amount under
challenge is at least $5’883,800 MXN (US$294,190 approximately)



BENEFITS / DISADVANTAGES  

• Taxpayers do not have to put up a
guarantee

• Hearings before the court

• Direct knowledge by the judges
before the hearings

• Decision can determine the extent to
which the compliance with formal
obligations can affect the exercise of
taxpayers’ rights

• Regulation on Ex parte
communications

• Procedural arguments

• Only one chamber in Mexico City

• Only for assessments of a
relatively high amount



RELEVANT CASES 

Procedural matters

• Refunds?

• “Amount under challenge”? (Employees’ statutory profit
sharing)

• Silence by the authorities? (Negativa ficta)

• Social Security Contributions



EXCESSIVE EFFECTS OF FAILURE TO COMPLY WITH 
FORMAL REQUIREMENTS 

• Determined by analyzing the following elements:

• End pursued by the formal requirement;

• Reasonable relation between said objective and the means through which it
is pursued;

• Status (convenient, necessary) of the formal requirement in regards to the
tax system;

• Differentiate: the absence of a taxpayer’s right Vs. existence of a taxpayer’s
right in the presence of a failure to comply with formal requierements;

• Are there other means through which the Service can obtain the information
or documents related to the formal requirement?



DEMONSTRABLE REALITY

It is mandatory to demonstrate the actual reality of the case
before the Court, regardless of the effects given to any
failure to comply with formal requirements during the audit
process.

Tax Court must verify that there is no tax deficiency

Purely formal reasons must not prevail over substantial
rights if their existence and reality can be demonstrated



NON COMPLIANCE WITH FORMAL REQUIREMENTS 

• Whenever a taxpayer argues that the Service is denying or blocking
the legitimate exercise of certain rights (to deduct, to pay the correct
amount of taxes, to a refund, …) based on non compliance, late
compliance or incomplete compliance of formal requirements;

• Whenever a taxpayer argues that a tax deficiency has been
determined based on said non compliance, without it being justified in
the presence of a taxable event or a correct measure of the tax base;

• Whenever a taxpayer oposes the demonstrable reality of his activities
and operations, to that determined by the Service, demanding the
legal consequences derived of said reality, as oposed to merely formal
reasons.



ECONOMIC SUBSTANCE
• Demanded or encouraged by business or regulatory realities,
• Imbued with tax independent considerations,
• Not shaped solely by tax avoidance
• Transaction results in a meaningful enhancement in the net

economic position of the taxpayer (other than to reduce tax).
• Transaction must be real, and the goods and services exchanged

must translate into an economic value for the taxpayer.
• Reasonable relation between the change in legal rights with respect

to economic position.
• Reasonable possibility of profit from the transaction existed apart

from tax benefits.
• A transaction with economic substance normally will be recognized

for tax purposes even in the absence of a non-tax business purpose.



Cross-border taxation



Mutual Agreement Procedure

Mexico has a relatively large tax treaty network with over 60 tax
treaties.

Mutual Agreement Procedures involve a mechanism in which competent
authorities discuss cross-border taxation of specific transactions or
situations routed towards the coordination of benefits for the taxpayers
involved.

 In this process the parties, on behalf of a tax treaty entered into by
two or more countries, resolve controversies that concern cross
border transaction disputes in their countries by taxpayers.



Recommendations peer review

Mexico has an established MAP programme and has modest experience
with resolving MAP cases. It has a small MAP inventory, with a small
number of new cases submitted each year and 25 cases pending on 31
December 2016. Of these cases, more than 70% concern
allocation/attribution cases:


